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(g) Recommended formats for a re-
quest to settle subcontractor settle-
ment proposals and the TCO’s letter of
authorization to the contractor are in
49.605 and 49.606, respectively.

[48 FR 42447, Sept. 19, 1983, as amended at 55
FR 52797, Dec. 21, 1990]

49.108-5 Recognition of judgments and
arbitration awards.

(a) When a subcontractor obtains a
final judgment against a prime con-
tractor, the TCO shall, for the purposes
of settling the prime contract, treat
the amount of the judgment as a cost
of settling with the contractor, to the
extent the judgment is properly allo-
cable to the terminated portion of the
prime contract, if—

(1) The prime contractor has made
reasonable efforts to include in the
subcontract a termination clause de-
scribed in 49.502(e), 49.503(c), or a simi-
lar clause excluding payment of antici-
patory profits or consequential dam-
ages;

(2) The provisions of the subcontract
relating to the rights of the parties
upon its termination are fair and rea-
sonable and do not unreasonably in-
crease the common law rights of the
subcontractor;

(3) The contractor made reasonable
efforts to settle the settlement pro-
posal of the subcontractor;

(4) The contractor gave prompt no-
tice to the contracting officer of the
initiation of the proceedings in which
the judgment was rendered and did not
refuse to give the Government control
of the defense of the proceedings; and

(6) The contractor diligently de-
fended the suit or, if the Government
assumed control of the defense of the
proceedings, rendered reasonable as-
sistance requested by the Government.

(b) If the conditions in subparagraphs
(a)(1) through (5) above are not all met,
the TCO may allow the contractor the
part of the judgment considered fair for
settling the subcontract settlement
proposal, giving due regard to the poli-
cies in this part for settlement of pro-
posals.

(c) When a contractor and a subcon-
tractor submit the subcontractor’s set-
tlement proposal to arbitration under
any applicable law or contract provi-
sion, the TCO shall recognize the arbi-
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tration award as the cost of settling
the proposal of the contractor to the
same extent and under the same condi-
tions as in paragraphs (a) and (b)
above.

49.108-6 Delay in settling subcon-
tractor settlement proposals.

When a prime contractor’s inability
to settle with a subcontractor delays
the settlement of the prime contract,
the TCO may settle with the prime
contractor. The TCO shall except the
subcontractor settlement proposal
from the settlement in whole or part
and reserve the rights of the Govern-
ment and the prime contractor with re-
spect to the subcontractor proposal.

49.108-7 Government assistance in set-
tling subcontracts.

In unusual cases the TCO may deter-
mine, with the consent of the prime
contractor, that it is in the Govern-
ment’s interest to provide assistance to
the prime contractor in the settlement
of a particular subcontract. In these
situations, the Government, the prime
contractor, and a subcontractor may
enter into an agreement covering the
settlement of one or more sub-
contracts. In these settlements, the
subcontractor shall be paid through
the prime contractor as part of the
overall settlement with the prime con-
tractor.

49.108-8 Assignment of rights under
subcontracts.

(a) The termination for convenience
clauses in 52.249, except the short-form
clauses, obligate the prime contractor
to assign to the Government, as di-
rected by the TCO, all rights, titles,
and interest under any subcontract ter-
minated because of termination of the
prime contract. The TCO shall not re-
quire the assignment unless it is in the
Government’s interest.

(b) The termination for convenience
clauses (except the short-form clauses)
also provide the Government the right,
in its discretion, to settle and pay any
settlement proposal arising out of the
termination of subcontracts. This right
does not obligate the Government to
settle and pay settlement proposals of
subcontractors. As a general rule, the
prime contractor is obligated to settle
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